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MANSLAUGHTER LEGISLATION AMENDMENT BILL 2011 

Second Reading 

Resumed from 3 November. 

MR J.R. QUIGLEY (Mindarie) [4.32 pm]: When this bill was brought on for debate last week, I was absent 
from the house at the International Bar Association conference held overseas. The opposition’s shadow 
spokesperson for police, the member for Girrawheen, the honourable Ms Quirk, was the lead speaker on this bill. 
I have had the advantage of reading the honourable member’s speech given to this chamber on Thursday, 
3 November. I cannot really substantively add to what the honourable member said in her excellent speech. She 
made several points that I will just touch upon. 

Firstly, why on earth was this bill brought on as urgent legislation? It is not because there is a leak in the courts. 
It is not because there is some case before the courts that requires immediate legislative attention. I suggest it 
was brought on because during the past three weeks the political commentators have advanced the opinion, both 
in The West Australian and elsewhere, that the government’s hard line on law and order and its law and order 
agenda seem to be falling into a bit of a shambles. To give it a boost, I suggest, the Attorney General was called 
upon to bring in some legislation that would grab a headline. That bit of legislation is the Manslaughter 
Legislation Amendment Bill, which in its terms principally does two things. Firstly, it increases the maximum 
penalty for manslaughter from the current 20 years to a maximum of life imprisonment. Secondly, it requires 
people convicted of dangerous driving in circumstances of aggravation—that is, involving drugs and alcohol—to 
be dealt with by the District Court and not by the courts of summary jurisdiction. However, it is to the first 
proposition that I wish to direct most of my remarks. 

The Attorney General of course achieved the purpose that the government wished to achieve; that is, on the 
PerthNow site, upon announcing this legislation, the headline suggested “A life for a life”. The site then went on 
to give a summary of the Attorney General’s media statement. Of course the headline, without criticising the 
headline writers of the PerthNow site, is glib and misleading. This legislation does not mean that people who are 
convicted of manslaughter—that is, unlawful killing—will receive a life sentence. I am sure the Attorney 
General in his response will confirm that that is not the case; and will further confirm that the headline, implying 
that one will get a life sentence for the unlawful taking of a life, is just palpably wrong. 

In his media statement in announcing this legislation, the Attorney General cited three cases as examples in his 
opinion that the community’s expectation of sentence was not met, and probably as examples that the 
community’s expectation of the sentencer was not met. The first was the case of Hall, who was convicted of 
unlawful killing in Busselton, I think, over a drug debt. The case went before Mr Justice Simmons and a jury. 
The Director of Public Prosecutions ultimately accepted a plea to manslaughter, and the judge imposed a term of 
imprisonment of four years and three months. The circumstances under which the victim, Mr Lawrence Dix, was 
killed over a $100 drug debt were tragic in the extreme and shocking for his family, and remain so. However, in 
his press release, the Attorney General fails to inform the public that the Director of Public Prosecutions, having 
available to him the process of appeal, decided not to appeal the sentence of four years and three months’ 
imprisonment for the death of Mr Dix. The Attorney General failed to mention that in his press release or in his 
second reading speech. In fact, we were informed in the briefing that Mr Cock, QC, who was then the Director 
of Public Prosecutions, is no longer the Director of Public Prosecutions and therefore it has not been possible to 
provide an answer about why there was no appeal. Given that Mr Cock is still a public servant and given that 
senior prosecutors involved in that case are still with the Office of the Director of Public Prosecutions, it is just 
an insufficient explanation to the public. The government’s only response is to up the sentence—to up the 
maximum sentence to life, in part in response to the sentencing of Mr Hall. The member for Girrawheen went on 
to address, as shall I, the case involving the tragic death of Mr Rowe in a Geraldton beach car park.  

Before coming to his case, just on this question of failure to appeal, the Attorney General has of course received 
correspondence, as have I, from members of the public concerning the death of Ms Saori Jones. A number of 
letters have been written to the Attorney General and they have been copied to me. A letter has been read in full 
by the member for Girrawheen that sets out the extreme disappointment of members of the community that the 
person responsible for the death of Ms Saori Jones, her partner Bradley Wayne Jones who killed his wife as a 
result of domestic dispute, was sentenced to five years’ imprisonment with a three-year minimum. The sentence 
for this case was struck on 21 September 2011. This is not a case in which the Attorney General can run and hide 
from giving this chamber an explanation about why there has not been any appeal on the basis that the DPP at 
the time is no longer the current DPP—quite the contrary; this is a contemporary case. This sentencing only 
occurred approximately six weeks ago on 21 September. Why has there not been an appeal? If the Attorney 
General’s proposition is right; that is, there is inadequacy in the sentencing for manslaughter, about which I am 
not convinced overall, we can always point to individual cases that the judiciary is failing the community in this 
regard, but nevertheless, it is the government’s contention that they are. The right and proper course is for the 



Extract from Hansard 
[ASSEMBLY — Tuesday, 8 November 2011] 

 p9080d-9091a 
Mr John Quigley; Mr Bill Johnston; Mr Christian Porter 

 [2] 

state to appeal those sentences that it regards as being wholly inadequate. Instead of appealing the sentence, the 
government brings into this Parliament a bill to increase the maximum penalty, as if by increasing the maximum 
penalty available to be inflicted against any particular offender, it will increase the overall tariff. That is 
eyewash, because the judiciary, in striking any sentence, is governed by principles of proportionality, not just in 
relation to the offence before the court, but the entire calendar of offences brought before the courts and 
requiring sentence. The Attorney General says in his media statement —  

“This Bill is meant as a clear message from Parliament that present sentencing for deaths caused 
through violence or gross recklessness do not always properly reflect the enormity of a loss of life in the 
eyes of a community and the effect of such deaths on those left behind. 

Well, the appropriate course is to go to the Court of Appeal and argue that proposition. The appropriate course is 
to go to the Court of Appeal and to seek to have the tariff raised. I can recall, before the Court of Appeal was 
instituted, when it was the Court of Criminal Appeal, there was a feeling in the community in the 80s that the 
overall sentencing for armed robbery, what we now know as robbery with violence, was inadequate and that 
given the amount of offences that were then occurring, driven by the heroin scourge that was then in Perth, the 
overall sentencing for armed robbery was inadequate. The Office of the Director of Public Prosecutions mounted 
and argued several appeals against sentences that had been struck for armed robbery, eventually causing an 
upping of the tariff, with the Court of Criminal Appeal, as it then was, making clear pronouncements of the 
expectation of the community that significant terms of imprisonment would be inflicted for these offences. 
Similarly, with drug trafficking in the late 70s, I can remember a string of cases being run by the State 
Prosecutor—I think it was before the inauguration of the Office of the Director of Public Prosecutions—that saw 
an elevation in the tariff for selling cannabis and other drugs at that time, but especially cannabis. But here we 
have a situation in which the Attorney General, both in his press release and before this Parliament, cites a 
number of cases that he regards as having failed to meet the community expectation in the sentencing process, 
but for which the Office of the Director of Public Prosecutions, an office that comes within his portfolio, has 
decided not to institute appeal proceedings. What is the judiciary to do when it strikes a sentence that is not 
criticised on appeal by the Director of Public Prosecutions? The judiciary continues to say it is within the range; 
it is still striking the appropriate tariff. The Attorney General would have it that by increasing the maximum 
penalty to life imprisonment, it will of itself increase the tariff. Of the cases that have been debated in this 
Parliament, there has not been a case cited that has achieved more than a 10-year sentence—that is half of the 
current maximum—with the bottom range of the cases cited being in the order of three years and four months 
going up for some of the most dreadful cases, including the unlawful killing of the Buddhist monk.  

I think the Attorney General, and I make no criticism of him for it, had his attention drawn elsewhere in the 
chamber when I referred to the case of Saori Jones, and I will just repeat, seeing as I now have his attention, that 
I am aware he received letters complaining about the sentence delivered in that case—I think it was five years 
with a three-year minimum—and pleading that the state appeal that sentence. Certainly I received letters that 
asked that I support the correspondent’s plea to the Attorney General to appeal the case and try to achieve a 
sentence of at least 10 years for a dreadful homicide in a circumstance of domestic violence. 

[Member’s time extended.] 

Mr J.R. QUIGLEY: The case of Mr Hall, as I said at the outset of my speech, was a case in Bunbury. Mr Hall 
was charged with murder, and ultimately the Supreme Court accepted a plea of manslaughter. The sentence was 
imposed, and Mr Hall was later released. This case attracted subsequent media attention about whether Mr Hall 
was complying with the orders of his release and avoiding the families of the victim at all times, which we 
understand is the case; nonetheless, given his relatively light sentence, it is a cause of great grief to the family of 
the deceased. The Attorney’s department says, “We can’t get a response as to why there was no appeal in that 
case, because Mr Cock is no longer the Director of Public Prosecutions.”  

The case involving the death of Saori Jones is a much more contemporary matter. That is one instance that, 
rather than bring this legislation before the Parliament, would have provided an excellent vehicle to argue before 
the Court of Criminal Appeal that the tariff for these cases is too low and for the state to argue before the Court 
of Criminal Appeal that, where the death involves the use of a weapon or sustained use of violence, the tariff 
needs to be increased.  

A case that shocked the community was the death of Mr Rowe in a car park at Geraldton beach. He was hit with 
a cricket bat by Mr McDonald. It is another case referred to in the media release by the Attorney General. Once 
again the Attorney General fails to inform the public that the Western Australian prosecutor decided not to 
appeal the inadequacy of the sentence. The opposition says that the only way to effectively increase the tariff is 
to persistently argue these cases over and over again in the Court of Appeal until the Court of Criminal Appeal 
raises the tariff, as it did with regard to armed robbery offences in the 1980s and as it did with drug trafficking 
cases in the 1970s. 
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Of course in the United Kingdom people can make submissions to the Sentencing Council, which then issues 
guidelines, as it did recently in response to the sentences imposed for the London riots. The judiciary was 
imposing immediate terms of imprisonment on rioters. There was a response from the English bar and, indeed, 
from one retired Director of Public Prosecutions in London, that it was inappropriate to raise the tariff in this 
way and that these acts of breaking and entering and theft should be looked at by the courts in isolation. The 
Sentencing Council recently—about a month ago; the Attorney General probably recalls it better than I do—
confirmed the judiciary’s approach that these acts of entering premises, arson and stealing during the London 
riots could not be looked at in isolation because each rioter was giving comfort to the other rioter not only by 
their actions but by the mass of people involved all acting together; they were all likely to escape prosecution 
and punishment and therefore the increased sentences were justified. That is how they raised the tariff in the 
United Kingdom—through the Sentencing Council. 

In this state the proper and most effective way to raise the tariff is to take these cases on appeal. For example, it 
would be to take the case involving the death of Saori Jones to the Court of Appeal and say that it might fit with 
an overall pattern when one looks at the cases of Hall, McConkey and others, and we can see how Her Honour 
arrived at the sentence, but it was wrong. The error was not in what Her Honour did in striking that sentence, but 
the tariff was wrong.  

I know that Her Honour was involved more recently—just before Commonwealth Heads of Government 
Meeting—in sentencing another offender who killed his housemate in an amphetamine rage, repeatedly stabbing 
him with a pair of scissors. The sentence was passed last month. I believe the sentence that Her Honour imposed 
was eight and a half years for the sustained attack. The accused offered that he had no intention to kill, that he 
was deluded and demonised by methamphetamines. Her Honour noted the viciousness and unrelenting nature of 
the attack and struck a sentence of eight and a half years.  

In the case of Saori Jones, the sentence was lighter. As I said, it was five years with a three-year minimum. 
However, the correct way to increase these tariffs is to go down and argue for them in the Court of Criminal 
Appeal. I have no faith in the Attorney General’s proposition in his press release, because I have seen it in 
practice. He writes — 

This Bill is meant as a clear message from Parliament that present sentencing for deaths caused through 
violence or gross recklessness do not always — 

Whatever that is meant to be; it is not in every case — 

properly reflect the enormity of a loss of life in the eyes of a community and the effect of such deaths 
on those left behind. 

That is the argument that should be advanced to the president and the rest of the Court of Appeal. The Attorney 
General goes on to say in his press release — 

These laws will give courts the capacity to ensure sentencing practices for manslaughter and dangerous 
driving causing death better reflect community sentiment, and we will closely monitor how they use 
their expanded discretion. 

The body that should be closely monitoring the expanded discretion is the Court of Appeal. Merely increasing it 
from 20 years to life as a maximum does nothing to ensure that the tariff is raised. That is what the community 
wants to see and that is what the government is seeking to do, but the government is doing it in a highly 
politicised way. It is saying, “We are now increasing the penalty for manslaughter to life,” which reaps for them 
the reward of the headline on PerthNow, “Life for a life”. However, in reality the Attorney General and I know 
that that does not follow. The Attorney General would not have an expectation that anyone is going to get life for 
manslaughter—that is, to make it the same as for murder—given that under the 20-year maximum the most a 
person has ever received in the cases brought before this Parliament is 10 years, and the state has not appealed as 
being inadequate any of those cases that the Attorney General has brought before this Parliament.  

The only realistic way to increase the tariff is for directions to be given in judgments by the Court of Appeal. 
That is brought about by the state taking cases to the Court of Appeal on the basis of the sentence being 
inadequate.  

I will conclude my speech and wait with some anticipation for the Attorney General’s response to those 
correspondents who have written to him as recently as 21 September 2011 to complain of the inadequacy of the 
sentence inflicted upon Mr Bradley Wayne Jones. If that sentence is regarded as inadequate by the Attorney 
General, why has there not been an appeal? 

MR W.J. JOHNSTON (Cannington) [5.01 pm]: I do not intend to speak for long on the Manslaughter 
Legislation Amendment Bill 2011. I would like to put on the record an issue that a constituent raised with me 
some time ago. Following my discussion with the woman, she did not ask me to raise the issue with the Attorney 
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General because, in her view, she already has enough information. She had met with staff at the Office of the 
Director of Public Prosecutions and although she was unhappy with the answer, in her belief she has all the 
information that she needs. This issue needs to be discussed. I have been waiting for over a year to put the issue 
on the record. This constituent’s husband was killed outside a bar following a fight. She had a strong expectation 
that a charge of murder would arise from the incident. However, when the trial commenced, she found that the 
DPP had charged the offender with manslaughter and the perpetrator pleaded guilty to the manslaughter charge. 
There was effectively no opportunity for the wife of the victim to be heard on the decision not to proceed with 
the murder charge.  

In Western Australia we have an entirely appropriate system for dealing with prosecutions—that is, we have the 
independent Office of the Director of Public Prosecutions. The Director of Public Prosecutions is beyond 
political control, which is very important. It is important that politicians do not make these types of decisions and 
that they are made by an independent office. That arrangement is very longstanding and all sides of politics agree 
with it, as do I.  

A question arises about when the DPP makes a decision not to proceed with a prosecution for murder but to 
proceed with a prosecution for only manslaughter. Some of that goes to the question of resourcing because, 
clearly, if the DPP goes to a trial with a murder case, it will be a major matter. As a Parliament and as a 
government we need to make sure that the DPP has enough resources to ensure that it can make the decision to 
take matters to trial when it thinks it is appropriate to do so. The opposite of that, as in the case I just quoted, is 
when there will be a conviction for a serious offence, an offence of manslaughter, the DPP might be minded to 
say, “Well, given the resources involved in trying to secure a conviction for murder, it is in the public interest to 
proceed with a charge of only manslaughter.” It makes that decision and proceeds with that case.  

I think there needs to be consideration of how these decisions are made. Again, there is no involvement of 
politicians in that decision-making process and it would not be appropriate for there to be. However, I wonder 
whether there is some way for the DPP to include families of victims in making those decisions. I do not know 
how it could do that, but I wonder if there could be some simple opportunity for the family to make a submission 
about their views on a decision to proceed with one charge against another. Alternatively, when the DPP is 
deciding not to proceed with a murder charge but with only a manslaughter charge, perhaps, Attorney General, 
Senior Counsel could be required to review the decision before it is implemented so that the community could be 
assured that the decision is not being made lightly. I am not saying that the DPP would necessarily make the 
decision lightly, but the DPP has a range of pressures; time, resourcing and workload pressures all come into 
play.  

I take this opportunity to comment not directly on the issue of the bill. I am not like the members for Girrawheen 
and Mindarie who have such strong backgrounds in this area. All I am doing is raising, on behalf of a 
constituent, an issue that was brought to me. I think it is quite important. I can understand why she was so upset 
with the decision to not proceed with the murder charge. I do not know all the details of the matter. There has 
been a trial and the person is in jail; all those things have been dealt with. I do not intend to talk about the 
specifics of the matter as that is not really for this debate. Is there some way the Attorney General could consider 
some process to ensure that when these tragic circumstances arise, a decision is not made to reduce a charge for 
murder to manslaughter without some form of review process. Again, I do not suggest that the Attorney General 
should be directly involved in that review, because I do not think politicians should be involved in those sorts of 
decisions. However, I wonder whether there is some way of having the involvement of the family or some 
external process so that people know that these decisions are not made lightly. 

MR C.C. PORTER (Bateman — Attorney General) [5.06 pm] — in reply: I thank all the members for their 
contributions on the Manslaughter Legislation Amendment Bill 2011. I will do my best to speak to each of the 
matters raised by the members opposite. First of all, the member for Mindarie echoed the sentiments of the 
member for Girrawheen that this is not an urgent bill. At one stage the member for Girrawheen might have used 
words to the effect that it was contemptuous—or something of that nature—of Parliament to treat this as an 
urgent bill. I certainly accept that this bill has been a long time in development. No particular matter on the 
horizon warrants the rushing of this bill through Parliament; it should be properly debated. My own views on this 
issue, which I have provided to government and argued inside and outside of politics and government, were 
formed in 2008 in this place, soon after my arrival, during the debate of the range of amendments that were 
consequent upon the review of the law of homicide that year. Indeed, it is a view I formulated some time ago and 
this bill has taken some time to come to fruition.  

Standing order 168(2) reads — 

(2) If the Assembly agrees to a motion without notice by or on behalf of the member with carriage 
of the bill “That the bill be considered an urgent bill”, the second reading can proceed 
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forthwith. Debate on that motion will not exceed 20 minutes and no member may speak on it 
for more than five minutes. 

The issue of whether this warranted being deemed an urgent bill seemed to arise in the substantive second 
reading stage rather than there being any debate at the time about whether it was urgent. This house determines 
what an urgent bill is by agreeing to allow a bill to be made urgent. There may be any number of reasons for that. 
My view is that when the importance of this bill is considered in light of the other things that appear on the 
notice paper, this is a matter of some significant gravity. In any event, my view is that we have agreed to it being 
an urgent bill. If people think that it is contemptuous of Parliament to have it declared urgent, I encourage them 
to vote against its declaration as urgent.  

The second point raised by the member for Girrawheen and echoed again by member for Mindarie was that in 
some way this piece of law reform is purely cosmetic and is designed, in the words of the member for 
Girrawheen, “to allow the government to be seen to be doing something”. Again, if that were the case and this 
were purely cosmetic and purely for the purposes of the government to be seen to be doing something, the option 
would be open to the opposition to vote against the bill. Indeed, the member for Mindarie appears to argue less 
that this is purely cosmetic but more that there are better ways of going about moving a tariff. I will address that 
issue in a moment. Again, the option is open to vote against the bill.  

I would argue that this is not purely cosmetic. It is not an exercise in perception, although, in part, perception has 
an important role to play in sentencing in this area. It can, and I would expect would, have some effect on the 
tariff. There may be other ways to go about moving a difficult-to-move tariff, and I will address those other ways 
in a moment.  

I will start off, member for Girrawheen and member for Mindarie, by explaining in a short way why I think this 
bill is important. I know, having been Attorney General for three years now that there is a pervasive sentiment 
amongst mainstream Western Australians that sentencing is too soft. At its not-too-distant extreme, there is a 
view that all sentencing processes and outcomes in the jurisdiction of Western Australian are rotten, and that 
sentencing is a broken system. My view, for what it is worth in terms of my observation prior to coming to this 
place in the courts, and as Attorney General, is that, generally speaking, sentencing is conducted thoughtfully, 
and the outcomes of sentencing across the vast array of offences that we see in our courts do reflect community 
expectations, but there are some notable exceptions to that general principle. In my view, if ordinary members of 
the public were offered a regular opportunity to go into the Magistrates, District or Supreme Court and see 
sentencing unfold for any number of offences and were able to hear submissions in mitigation by defence 
counsel and the prosecution submissions, hear a judge weighing up the facts and speaking about all of the 
matters in issue, and then giving a sentence, my guess is that, generally speaking, people would be satisfied, 
having all of that full information available to them, that the outcomes are generally in accordance with their 
general expectations. I think that would be true of the overwhelming majority of all of the sentences handed 
down—call it 70 per cent or 80 per cent or 85 per cent. 

There are, however, some areas of sentencing for which a view exists about the sentences that I think is a fair 
view. My own perception of this is that where people see a life lost in circumstances of criminal activity, 
particularly in the area of manslaughter, and they see the sentence that results, there is a pervasive view amongst 
the wider community that the result is insufficient in terms of its quantum and that the result does not accord 
with community expectations; and that view poisons the view about sentencing entirely. If one category of 
offence genuinely produces results upon sentencing that in some best objective sense do not accord with 
community expectations, even if that is only a few matters a year, if they are high-profile matters, the risk we run 
is that that poisons the attitude of Western Australians against the sentencing process entirely—and this, being 
manslaughter, is such an area.  

I go back to that original assertion and test. My view is that if average members of the Western Australian 
community went to court and watched the sentencing process, defence counsel pleas in mitigation, prosecution 
submissions, the judge’s weighing up of the facts, and information about the history and personal antecedents of 
the offender, then in the overwhelming number of sentences, people would be satisfied with the result. But the 
perception that I have, and the perception that government has, is that that cannot truthfully be said of sentencing 
for manslaughter. That is to say, it is not merely the fact that people are not in possession of anything more than 
a newspaper article about sentencing that leads to the dissatisfaction; there is a fair argument to suggest that if 
those average members of the Western Australian community went to the court and watched a manslaughter 
sentencing, and heard all the information that was put before the court, they would still have a view that the 
outcome is insufficient to represent their expectations of what punishment should flow when a life is lost. If the 
government is right about this, that is something that has to be addressed by any and all means necessary. 

Mr J.R. Quigley interjected. 

Mr C.C. PORTER: I will come to those issues, and they are fair ones that the member for Mindarie has raised.  
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If in cases such as the case of Farmer, or the case of Jack Benjamin Hall, or the case of Matthew Roy McDonald, 
or the case of Ian Samuel James McConkey, the view of the public is based on the media—that is, that the 
sentencing is too light—and if we could reasonably argue that those average members of the community, if they 
had all the information available to them at sentencing, would think the sentence is too light, those handful of 
high-profile cases, which seem to cluster around this issue of manslaughter, as well as dangerous driving causing 
death, which is the other part of this bill, have the effect of poisoning the entire view of the wider community on 
sentencing in general. That is why I believe that this is an important bill. In part, it is about perceptions, and 
people have a perception, it appears, that the tariff that exists for manslaughter is too low, and that is poisoning 
their view of sentencing across the board.  

Before I go on to talk about that issue of raising tariffs, I would like to address one of the issues the member for 
Girrawheen raised, which is with respect to the Law Reform Commission report. I make no criticism of that 
report. I think it was a well-researched and scholarly piece of work. I did not necessarily agree, and nor does the 
government, with everything in it. However, the member for Girrawheen noted that Mr Hylton Quail of the Law 
Society of Western Australia has said that the changes are unnecessary, and has said that there is absolutely no 
need to increase homicide penalties again when they were reviewed in 2008. What is fascinating about that is 
that the maximum penalty for manslaughter now is 20 years. During the period of the review in 2008, the Law 
Society at that point in time was arguing that the maximum should be increased to 25 years. So, the Law Society 
is saying now that there is no need to increase it above 20, but not more than two years ago it was arguing that it 
should be at 25 years. Ultimately, the report did recommend to the Labor government at the time that the 
manslaughter penalty not be raised above 20 years, and indeed not be raised to life imprisonment.  

There were several submissions that argued to that report that the penalty for manslaughter should be life 
imprisonment. If we look at page 320 of that report, it appears that the DPP was not a body that submitted that 
the imprisonment penalty should be life imprisonment. However, very interestingly—it may interest the member 
for Mindarie—two notable criminal lawyers in this jurisdiction who did argue that the penalty for manslaughter 
should be life imprisonment were Justice Miller and Justice McKechnie. If we look at page 321 of that report, 
two submissions supporting mandatory life imprisonment for murder also suggested that the maximum penalty 
for manslaughter should be increased to life imprisonment. Although expressing the view that the currently 
penalty structure for wilful murder, murder and manslaughter is appropriate, Justice Miller submitted that if 
homicides that are currently classified as murder were instead included in manslaughter, the maximum penalty 
for manslaughter should be life imprisonment. Justice McKechnie stated that the penalty for manslaughter 
should be a maximum of life imprisonment. The reasons for Justice Miller’s submission in that respect are clear. 
Justice McKechnie’s submission I have not had the opportunity of reading, and there is no further information 
given as to why in particular Justice McKechnie thought that life imprisonment should be the penalty. I think the 
first point is that the government’s view here is a view shared by some of the most experienced criminal 
practitioners in this jurisdiction. Justice Miller’s view I think is a thoughtful, interesting and ultimately correct 
view. The point he was making was that during the reforms that the Labor government brought in in 2008, which 
removed the distinction between murder and wilful murder, and redefined a global offence of murder, something 
quite significant changed. What changed is that previously, a murder, leaving aside a felony murder, might have 
been in circumstances in which there was an intention to do an act likely to endanger life, or an act likely to 
endanger life was done; or there was an act done, or intended to be done, that was likely to cause grievous bodily 
harm. That part of the basis for murder, and acts causing grievous bodily harm, was removed. The interesting 
point—I think it was a point made in debate at the time—is that it is possible and far from inconceivable that 
person A may do an act to person B that does, and is intended to do, GBH to that person but does not constitute 
an act likely to endanger that person’s life. There are a whole range of scenarios that could be imperfectly 
described as torture-type scenarios, in which person A does intentional physical damage to person B for the 
purposes of doing that damage, but expressly in circumstances in which they expressly intend not to endanger 
that person’s life. They may break an arm or a leg with the purposes of extorting money from the person, but 
because the person is no good to them if they expire, they have no intention of doing an act likely to endanger 
the person’s life. The point that Justice Miller makes is that if that category of offending was murder but is now 
to be defined as manslaughter, is it not equally culpable and therefore warrant a sentence of life imprisonment? 
For my own part, and for the government’s part, that is a very pervasive and persuasive argument, which without 
more I think justifies manslaughter in those rare circumstances when person A tortures person B, and although 
not intending to endanger person B’s life, person B dies as a result of that torture, and person A should face a 
mandatory term of life imprisonment. Those cases do arise, albeit irregularly. The point is that the government is 
following submissions from two of the most experienced criminal lawyers in the jurisdiction. There are 
mechanical reasons because, based on the 2008 changes, some offences that used to fall within the offence of 
murder now fall within the offence of manslaughter. To properly be able to access penalties to punish those 
offences requires that they have the same penalties available, which is a mandatory term of life imprisonment. 
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I want to talk now to the issue of tariffs and how we shift tariffs. The cases that we have talked about today have 
involved briefings to the opposition. The member for Mindarie said that matters were omitted from press 
releases. Of course, press releases have a limited scale and form, but this information was not meant to be, and 
never was, hidden and is firmly available. It is the case that for some of the matters the government has 
nominated as motivating this reform, appeals were either considered or rejected or it was unclear on what 
grounds they were rejected. 

With respect to Jack Benjamin Hall, who shot and killed Mr Lawrence William Dix at the victim’s home, Mr 
Hall attended the victim’s home in the company of three other men for the purposes of recovering Mr Dix’s 
outstanding drug debt of $100 to Mr Benjamin Noel Keiley, the driver and owner of the vehicle in which they 
travelled to the victim’s home. Importantly, the jury failed to reach a verdict at the first trial, in which the charge 
was murder. Following consultation with various stakeholders, the Director of Public Prosecutions accepted the 
plea to manslaughter pursuant to section 280 of the Criminal Code, which goes to the issue that the member for 
Cannington raised and which I will come back to in a moment; namely, how we determine that sometimes 
difficult and often controversial decision between murder and manslaughter as the charge. Mr Hall was 
sentenced on 24 April to four years and three months’ imprisonment with eligibility for parole after two years 
and three months, backdated to 2 April 2007. I am unaware of the precise reasoning of the then director as to 
why it was that that matter was not appealed against. However, I would guess—I think it is a fairly sound 
estimate of the situation—that where there is a tariff and the matter is within range, it is a very difficult process 
to argue that the sentence is manifestly inadequate, which would be the appropriate grounds for appeal, when 
other similar matters over long history have been determined in that same range. This is the issue the member for 
Mindarie talked about when he spoke about a tariff. For instance, the penalty for armed robbery, which is also 
punishable by life imprisonment, generally speaking has a range of, I think, about six to nine years’ 
imprisonment, and that is known as the tariff. Generally speaking, armed robbers get six to nine years. In this 
instance, the argument before the house is that the types of tariffs, the types of sentences, that are being returned 
do not reflect community expectations. 

The next matter was that of Matthew Roy McDonald. At a family Christmas function on 25 December 2007, at a 
Geraldton beach, Mr Matthew Roy McDonald hit Mr William John Rowe with a cricket bat to his head. The 
facts of that matter are relatively well known to members of this house. Mr McDonald was sentenced to five 
years’ imprisonment, which represented the average sentence imposed for that type of offence over several years 
in Western Australia. The DPP’s assessment in the matter was that the sentence of five years’ imprisonment 
represented something about the middle of the tariff for manslaughter matters of that type. The DPP’s decision in 
that matter about the appeal was motivated by some other factors as well. There were other considerations 
including the comparative youth of the offender and the remorse shown by his early plea of guilty. The DPP 
considered that a sentence of five years’ imprisonment was within the range of sentences imposed by other 
judges in similar situations, and that an appeal by the prosecution to the Court of Appeal would not have resulted 
in any increase in that sentence. A thorough review of the case by the then DPP, Mr Robert Cock, QC, and other 
senior prosecutors concluded that Justice McKechnie had not erred in fact or law when handing down 
Mr McDonald’s sentence, which was slightly above the sentence customarily imposed for such an offence. 

In that case, a sentence of five years’ imprisonment with eligibility for parole to be served cumulatively on a 
nine-month sentence for unlawful wounding—that is a sentence of five years—was seen to be within range, and 
slightly higher that what would historically have been given for offences of that type. Indeed, the view formed 
inside the DPP was that had there been an appeal, it would most certainly have failed. The member for Mindarie 
raised the point that the tariff will not be changed upwards unless appeals are made even in those cases in which 
it appears on the surface that the appeal would fail. There is some merit to that argument, and I will come back to 
it in a moment.  

Mr Ian Samuel James McConkey is the individual who killed by kicking and stomping on a Buddhist monk. He 
was charged with manslaughter. No weapon was involved and it appears that the best evidence was that it was 
not his intention to kill or cause grievous bodily harm to Mr Lieu, the monk. He had a history of convictions for 
violent offences and breaches of court orders, and in those circumstances a decision was again made about the 
flashpoint of whether or not to appeal. The consultant state prosecutor who appeared at sentencing in that case, 
Mr Dempster, having reviewed the sentence, determined that there was no reasonable prospect for a successful 
appeal against that sentence. The sentence imposed on Mr McConkey was considered to be within the range 
imposed by the courts for this type of offending. So, there is clearly a tariff—clearly a range. The proposition 
that the government is putting is that the range is too low and is infecting negatively peoples’ views about 
sentencing across the board.  

I think the argument raised by the member for Mindarie is: how do we shift a sticky tariff? The member makes 
the point that the best way, or the appropriate or better way to move a tariff upwards is to appeal it, and to appeal 
it again, and again. There may be some merit in the assessment that that is something that should occur. 
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Obviously, it is the case that I cannot direct the DPP on individual prosecutions, on individual appeals and on 
individual exercises of discretion on individual cases as to what the charge should be. That is something that I as 
Attorney General am strictly forbidden from doing under the DPP act. Indeed, whether this could even be the 
subject of something that I am able to do, which is to give a direction on policy, is a little bit doubtful, but is 
something that I am looking into. It may be the case that if appeal after appeal is made, there may be some 
movement up of the tariff. It is not something that I would argue against. It is something that should happen, 
likely in addition to and in concert with what this government is doing now by virtue of this change. However, 
the fact is that moving the maximum penalty for manslaughter up to life imprisonment is something that can 
have an effect. It can have an effect in a pull factor–type of way and in a push factor–type of way.  

As the member for Mindarie would be well aware, section 6 of the Sentencing Act provides that the seriousness 
of an offence must be determined by taking into account the statutory penalty for the offence. The fact is that by 
changing the statutory penalty from 20 years to life—which is not dissimilar to many other jurisdictions—a clear 
message is being sent that that tariff should move upwards. Whether that is successful or unsuccessful, time will 
tell. Should it be accompanied by robust appeals and a policy of robust appeals by the Director of Public 
Prosecutions in those types of matters? I would agree that it should be accompanied by such a thing.  

It is interesting to consider a recent sentence handed down by His Honour Justice McKechnie in respect of a 
matter in which the charges related to arson. Of course, that is an area in which we have recently shifted the 
penalty upwards. Justice McKechnie said in that case that Parliament had very recently amended the penalties 
for arson to life imprisonment. He said to the defendant that, although that was not the penalty he would receive, 
it was an indication that the community is fed up with people who light fires. Justice McKechnie was therefore 
doing what we expect all judges to do, quite properly. In respect of section 6 of the Sentencing Act, he had 
regard to how seriously this crime was viewed by looking at the statutory maximum penalty for arson, which is 
now life imprisonment. That is the push factor that can be applied to a tariff. What is the pull factor? It is being 
able to access maximums in terms of the actual time spent in prison greater than what is, as a matter of law, 
conceivably available at the time. The argument that I put to the members for Mindarie and Girrawheen is that 
there is probably no case that better illustrates why this change to the law is necessary than that of Timothy 
Leonard Gordon Farmer. This is probably one of the saddest cases I can recall hearing about, reading about or 
having any information in respect of.  

Mr Timothy Leonard Gordon Farmer was charged with one count of murder pursuant to section 279 of the 
Criminal Code, relating to the victim, a young infant, Mason James Coughlan. The infant was the son of Mr 
Farmer’s de facto partner whom Mr Farmer had, in the hours and days preceding the young infant’s death, 
repeatedly hit, abused and bashed, causing serious head and other injuries. At about 10.30 pm on 30 October 
2006, Ms Kristy Marie Coughlan, Mr Farmer’s de facto partner, presented at the emergency department of 
Albany Regional Hospital with the deceased, her infant son Mason, then aged three years and eight months. The 
child did not appear to be breathing and his heart did not appear to be pumping. According to Ms Owens, a 
registered nurse on duty, Mr Farmer, when asked if the child had banged his head, acknowledged that he had. Mr 
Farmer also told Mr Clarke, an orderly at the hospital, that he had hit the child and said that the child had wet the 
bed, got a smack, was put in the shower and must have fallen in the shower. 

Dr James Leighton, who endeavoured to treat the child at the hospital, observed that the child was very cold and 
wet and was covered in innumerable small bruises, with a large bruise covering his right face, right temple and 
right ear. There was extensive bruising on the child’s anterior pelvic area, to the extent that the skin was quite 
tense. The child’s buttocks were also bruised, and Dr Leighton’s opinion was that the bruises did not appear to 
be old. The child appeared to have vomited. Dr Leighton recalled that Mr Farmer kept saying, according to my 
notes, “Please God, let him be all right”, repeating this on a number of occasions. Dr Leighton spoke to both Mr 
Farmer and Ms Coughlan about the extensive bruising on the child, asking if they had any idea as to how the 
bruises were caused, and Mr Farmer told Ms Coughlan to shut up. Dr Leighton then directly asked Mr Farmer 
whether he had been hitting the child, to which Mr Farmer replied, according to my notes, “Only once or twice 
over the last couple of days”. When asked what had happened that evening, Mr Farmer replied that he had put 
the child in the shower and that he had collapsed and did not get up. The child was moved to Perth. When 
Dr Lee, who is attached to the Royal Flying Doctor Service, arrived at the hospital he noticed that the infant boy 
was unconscious, hypothermic and had non-reactive dilated pupils. 

Ultimately there was evidence of extensive and marked bruising over multiple areas of the deceased’s body—in 
particular his anterior chest wall and the anterior abdominal wall, extensive bruising over his right flank and hip, 
and marks over his scrotal and penile region, including haematomas. All four limbs were covered with bruises 
and several of the bruises looked older. Dr Lee continued resuscitative efforts at the hospital but was 
unsuccessful, and he certified life extinct at 6.45 am on 31 October 2006. A post-mortem report on the deceased 
child was undertaken by Dr White, who determined that the cause of death was complications of multiple soft 
tissue injuries. 
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Two statements were completed for the purpose of the brief by Ms Coughlan, Mr Farmer’s de facto partner. She 
stated that she had recently formed a relationship with Mr Farmer. A couple of weeks previous to 31 October 
2006, Ms Coughlan had been out shopping, and when she arrived home Mr Farmer told her that he had smacked 
the kids. On the following morning, Ms Coughlan saw that both her children—the deceased and his sister—had 
bruises on their buttocks. A week after that Ms Coughlan recalled hearing Mr Farmer hitting the deceased. 
Apparently the deceased had begun regularly wetting his bed and himself, and this annoyed Mr Farmer. The 
following day, Ms Coughlan saw bruises around the deceased’s ears and observed that the deceased had a black 
eye. Either that night or the following morning, Ms Coughlan heard Mr Farmer shouting at the deceased and 
observed the deceased crying, with no nappy on, and could see a red mark with a cut on the deceased’s penis. 
When Ms Coughlan told Mr Farmer to stop doing that, Mr Farmer told her to mind her own business. Ms 
Coughlan observed that the deceased had swollen genitals the following day and was having trouble walking. Mr 
Farmer apparently told Ms Coughlan to put the deceased in a bath of salt, vinegar and disinfectant. At around 
that time, Mr Farmer hit Ms Coughlan around the ears for interfering with him while he “disciplined” the 
deceased. At that time, Ms Coughlan apparently wanted to take the deceased to hospital, but Mr Farmer would 
not let her. Ms Coughlan did not take the deceased to kindergarten in the week prior to his death, because he had 
bruises on his face and buttocks and they were very noticeable. That week Ms Coughlan could hear Mr Farmer 
shouting at the deceased again. 

On the face of those facts, members will unlikely find a worse example of a manslaughter offence. When I read 
that, I just think about that poor little boy who ended up suffering ritual beatings by this offender for nothing 
more than wetting himself. He also suffered cuts to his penis and bruising to his genital area, which obviously 
related to the fact that he was wetting himself, and those were the injuries inflicted on him by Mr Farmer. 
Eventually, those beatings caused his death.  

In respect of sentencing and decisions regarding appeal, it is very important to remember that it was undoubtedly 
the case that Mr Farmer, by his violent actions, had caused the death of the young boy. The circumstances of the 
case, combined with the post-mortem finding, however, failed to identify any single specific injury as directly 
causing the death of the deceased. The view was taken at the highest levels of the DPP that it would have been 
open to any jury to reasonably entertain doubt about whether Mr Farmer intended to inflict either life-threatening 
injuries, or injuries that amounted in law to grievous bodily harm. That is, it would have been open to a jury, 
given the state of the evidence, to conclude on reasonable doubt that the elements of murder were not satisfied. 
After very careful consideration by the file manager and the then Director of Public Prosecutions, Mr Robert 
Cock, QC, a decision was made to accept Mr Farmer’s proposal to plead guilty to the lesser offence of 
manslaughter. 

This goes to the issue that the member for Cannington raised: that that flashpoint decision about whether to 
accept a plea of manslaughter or try to pursue a charge of murder is a very difficult decision to make. In this 
case, the decision was made, and I have no complaints about the way in which it was made. It was made very 
soberly and was a very difficult decision. But I say again: this is a very terrible incident of manslaughter. On its 
facts, one could not find too many instances of manslaughter that are as bad. The argument that can be fairly put 
here is that Mr Farmer’s moral culpability in this case of manslaughter is equal to that of many people who 
commit murder; many people who have an intent to perform an act to endanger someone’s life and eventually 
kill that person. 

There are offences—not just because of the 2008 amendments of this place—that sit inside murder, where the 
moral culpability of the individual is at least that of other people who would otherwise be charged on the 
evidence for murder. Mr Farmer was convicted of manslaughter. By his own admission, the case against him 
was absolutely overwhelming. The maximum penalty of imprisonment was 20 years, which it still is, of course, 
to this day and will remain so in the absence of this legislation that we seek to pass; this legislation will change 
that. In sentencing Mr Farmer, His Honour Justice Heenan was required to reduce the penalty of 20 years’ 
imprisonment by one-third. That was the truth-in-sentencing discount, so automatically there was a one-third 
discount. Therefore, straightaway there was a discount of six years and eight months. Of course, we got rid of 
that truth-in-sentencing one-third discount. The court was then left with a term of imprisonment starting at about 
13 years and four months; that was the starting point after taking away the truth-in-sentencing discount of one-
third. That starting point was further reduced to accommodate a discount for an early plea. That discount was 
25 per cent. That decision was taken by His Honour Justice Heenan because that is the prevailing discount 
afforded, if we like, as a matter of consistent application by the court in its discretion. Indeed, one of the policy 
arguments that this side of the house ran before the last election is that that should be changed. We are working 
on how to change that system. It is always important to have a system with a discount for an early guilty plea 
because we want to ensure that we do not clog the courts with trial after trial when we could be achieving pleas 
and there should be some reward for pleading guilty. However, the point arises in this case that the case against 
Mr Farmer was overwhelming; there was no real choice other than to plead guilty to manslaughter in the 
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circumstances. Nevertheless, a 25 per cent discount ensued, which was on top of the one-third truth-in-
sentencing discount. Mr Farmer, interestingly, was therefore sentenced to a term of imprisonment of just less 
than 10 years, which was half the statutory maximum of 20 years. At the time of committing the offence, Mr 
Farmer was on bail for an unrelated offence of assault occasioning bodily harm, so another sentence was laid on 
top of that; accordingly in sentencing Mr Farmer, Justice Heenan imposed a total term of 11 years’ 
imprisonment, being 10 years for the manslaughter and one year for the assault. Therefore, for one of the worst 
conceivable cases of manslaughter, because of the law that was operating at the time, the maximum penalty was 
20 years, the starting point became 13 years and four months, there was a 25 per cent discount for an early guilty 
plea, and leaving aside the other offence, the penalty was 10 years. When someone is sentenced to more than 
four years, I think it is, a person must serve the sentence minus two years; therefore, someone who receives a 
term of imprisonment of 10 years is eligible for parole after eight years, so the minimum non-parole period is 
eight years.  

In my view and I think in the view of any member of the community, that is a radically inadequate sentence for 
that level of offending. This is not blaming the court; that was the absolute maximum sentence under the law of 
the time that person could get for that offence. For, in effect, beating a small boy to death because he wet his 
pants, the maximum term that we could expect for the offender was 10 years’ imprisonment and he would be 
eligible for release after eight years. Those types of results destroy confidence in what is otherwise an excellent 
criminal justice system and excellent sentencing across the board.  

We should take a moment to consider, now that truth-in-sentencing and the one-third discount have been done 
away, what the situation would be absent this legislation we are talking about today. For argument’s sake we 
could also consider it absent the idea that we had to give Mr Farmer a 25 per cent discount for an early plea. We 
would start with the maximum term of imprisonment of 20 years. There are no truth-in-sentencing provisions so 
there is not a one-third discount any more. If we sentenced Mr Farmer today we would start with 20 years and 
we would have to give him a 25 per cent discount for the early guilty plea—that is something the government is 
looking at; nevertheless, that is the law as it exists at the moment—which would mean that the maximum penalty 
we could give Mr Farmer is 15 years. He would serve two years less than that before he became eligible for, 
although there would be no guarantee of, parole. As things presently stand, if Mr Farmer were sentenced today, 
he would receive 15 years and he would likely be eligible for parole after 13 years’ imprisonment. The question 
then arises: is a minimum non-parole period of 13 years sufficient to punish Mr Farmer and to meet community 
expectations in these circumstances? The government’s view on that is no. As the law presently exists, under a 
20-year maximum sentence, we cannot give offenders such as Mr Farmer a sufficient minimum non-parole 
period in prison and that is the pull factor we expect that this legislation will have on sentencing and the tariffs 
that the member for Mindarie spoke of. The expectation on the part of government in introducing this legislation 
is that the minimum non-parole period that Mr Farmer would get would be significantly higher than 13 years. 
That is the bottom line with this legislation. 

The member for Mindarie indicated that the media article talked about life for a life and I think the member 
spoke about the idea of whether anyone would actually get life for manslaughter. If by that the member meant 
would anyone get the maximum penalty of life imprisonment, the answer is that the government expects that will 
happen. The way the Sentencing Act works, life imprisonment does not mean that someone spends the rest of 
their life in jail. It never has meant that. If the court elects to impose the maximum penalty, pursuant to 
section 96 of the Sentencing Act, the imposition of life imprisonment for an offence other than murder—in this 
case, manslaughter—means a court must impose a non-parole period of at least seven years. However, a court 
can set a minimum non-parole period that is significantly higher than seven years and, indeed, higher than 
13 years. The minimum non-parole period that a person such as Mr Farmer would get at the moment is 13 years. 
The expectation on the part of this government in passing this bill and reforming this area of criminal law is that 
any individual who did what Mr Farmer had done will get a minimum non-parole period that would be very 
significant indeed—significantly higher than 13 years. That itself drags up the averages for tariffs. One of the 
points about this legislation is that the moral culpability of individuals who commit manslaughter is often equal 
to or greater than some individuals who are successfully charged with murder. I take the member for Mindarie’s 
point and I do not disagree with him that there should be a robust policy of appealing manslaughter cases 
because I think that they are absolutely critical to public confidence in the criminal justice system, except that it 
is also Parliament’s responsibility to give a helping hand in that respect. We do that in two ways with this 
legislation. First, by requiring the court to judge the seriousness of the offence by looking at the maximum 
penalty and there is no more serious maximum penalty than the one that we are moving to implement here, and, 
secondly, by allowing the absolute worst cases of manslaughter to have minimum non-parole periods of greater 
than 13 years apply to the offender.  

I think that covers largely the issues each member raised in their contribution. I thank members for those 
contributions. The member for Cannington also raised an issue, but I am not quite familiar with the individual 
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circumstances. He put the view that the Director of Public Prosecutions’ decision whether to charge someone 
with murder or manslaughter, or if there is a charge of murder, to accept a plea to manslaughter and thereby not 
pursue the murder charges, is a very difficult question that impacts very significantly on the secondary victims of 
the homicide—the family of the deceased. I do not disagree with the member. I might have a private 
conversation with him about that matter. Very strict rules are applied inside the DPP about who makes that 
decision, the level of seniority at which that decision is made and who reviews that decision. That decision is 
perhaps the most important decision that is made inside the DPP and it is taken very seriously. I will have a 
conversation with the member for Cannington. I put on record for the benefit of the house, though, that 
one factor that never bears on that decision inside the DPP whether to pursue a murder charge or accept a plea of 
manslaughter is resourcing; that is simply not something that has a bearing on it. Only the DPP guidelines bear 
on that decision and the DPP is very adequately resourced to deal with all those matters. That is not a matter that 
could statutorily bear on their exercise of discretion.  

One final matter is that I am not sure whether we will go into consideration in detail. However, I had a 
conversation with the member for Girrawheen about a review of this. Obviously, this legislation is designed to 
increase the tariffs that exist. We will be following carefully the effect on tariffs over the next several years. The 
member for Girrawheen suggested a conceivable amendment so that the legislation would contain a requirement 
for review. I have undertaken to the member for Girrawheen that we will conduct such a review. I would prefer 
not to have that clause in the legislation. A review clause is more appropriate in a stand-alone bill rather than in a 
bill that amends one small part of a much larger act. However, we will certainly be undertaking a review of the 
bill. 

I have taken on board what the member for Mindarie has said. It is not the case that this amendment to the 
legislation is purely cosmetic. Perception is important in this area, and this bill is designed to meet a requirement 
on the part of the community that sentences reflect community expectations in this area. We expect that the 
worst cases of manslaughter can be and will be dealt with more severely under this legislation and that all judges 
will have regard to the fact that this tariff must move upwards. This is the mechanism by which Parliament sends 
that message to the courts and that the legislation will in due course do some good in terms of administering a 
greater level of public confidence in sentencing. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr C.C. Porter (Attorney General), and transmitted to the Council. 
 


